Congratulations on becoming a member of the Children’s
Panel Advisory Committee.

This booklet and the CD-ROM enclosed have been
designed to familiarise you with the basics of CPAC
membership.

The PowerPoint presentation will guide you through
the duties of CPAC members and the roles of the various
parties involved with the Children’s Hearings System.

The Competence Framework details the competences
required of panel members and the performance
indicators used to assess them.

The Step by Step Procedures is a document issued to
all Children’s Panel members that gives a clear indication
of the procedures to be followed at a hearing.

Best Practice for Panel Members is a document issued
by the Scottish Executive offering guidance to panel
members on hearing practice.

The slide show and booklet form Module 1 of your CPAC
training. This will be followed by further modules
covering;

Recruitment and Selection
e Monitoring
Re-appointment

These modules will be offered in due course by the
Children’s Hearings Training Units who jointly produced
Module 1.
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CPAC Training materials

Produced by the Children’s Hearings
Training Units (CHTOs)
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CPAC
Training

Module 1:
Functions

&

Role of the CPAC

This is a very basic introduction to the role of CPAC

It is the first of 4 CPAC training modules:

1 — Introduction

2 — Monitoring

3 — Recruitment

4 — Re-appointment




# 5
b NS o
S A arens o
o Ch
) &
C I ‘ \C ~~~~~~

Children’s
Panel
Advisory
Committee




< HE
s 4
o -,

C PAC ~e;n-..‘°'

A
wEARL,

o one committee appointed for each local
authority

although local authorities may form joint
CPACs

o minimum of 5 members

o Scottish Ministers appoint Chair and 2
members

o other 2 appointments made by the local
authority

o up to 5 additional members may be
appointed on request

Taken from Schedule 1 of Children (Scotland) Act 1995

so®




Role ofthe CPAC = =

o submit names of possible children’s panel
members

o advise on the suitability of the people
referred to Scottish Ministers as potential
panel members

o give advice to Scottish Ministers on such
matters relating to the general
administration of panels as they may

refer to them
Schedule 1 Children (Scotland) Act 1995




Role of the CPAC

o recruit

o monitor

o recommend for re-appointment
o ensure quality

Recruit: Advertise / Publicise / Interview / Select

Monitor: attend hearings to observe and feedback on
performance

Recommend for re-appointment: 3 year appointments —
based on observations,
training record etc.

Ensure quality: by each of the above ‘In the best interest of
the children’
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Other Key People Involved

o CPAC Clerk

o CPAC Chair

o Children’s Panel Members

o Authority Chair

o Children’s Reporter

o Children’s Hearings Training Officer

Simple list at this stage - each to be expanded later




Other Key People Involved g

o Local authority - social workers;
teachers etc

o Safeguarders / legal representatives
o Sheriffs




CPAC Clerk

An individual employed by the local
authority who is expected to have
some knowledge of the Children’s
Hearings System.

Simple definition




Role of the clerk to the CPAC

o provide admin & secretarial services
advise on legislation and changes thereto

o formal link between CPAC, the local
authority and Scottish Ministers

o monitor budgets and arranges payment of
expenses

o keep and maintain information about
panel members e.g. monitoring forms

o attend, or arrange for a representative to
attend, meetings of the CPAC

o deal with correspondence

@)

Roles listed in no particular order
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CPAC Chair

A member of the CPAC appointed
by Scottish Ministers, who must
reside in the local authority area
and has been selected by Scottish
Ministers as the Chair

Cannot be a local authority appointee
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Role of the CPAC Chair = = =

o advise on the appointment of CPAC
members

o lead and chair meetings of the CPAC
o represent the CPAC on the CPAG and
other groups

o work closely with the panel Chair on
matters relating to individual panel
members and training

o bring matters relevant to the local
authority area to the attention of Scottish
Ministers

12
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Panel Members

Lay members of the community
who receive reports and relevant
information on a child, who then
communicate with the child, his/her
family and relevant professionals
within a tribunal and make
decisions based on the child’s best
interest.

13




Role of Panel Members ot

(within the hearing)

o be part of a team at a hearing either
as the Chair or supporting member

o meet with legal requirements before,
during and after a hearing

o communicate purposefully
throughout a hearing

o make reasoned decisions based upon
the needs of the particular child

Roles and Responsibilities — detailed in Step by
Step procedures

Team effort; all panel members take part in the
hearing and each gives his/her decision and reasons
for the decision at the end of the hearing.

Legal requirements (and best practice) covered in
much more detail in module 2

Communication; includes verbal, non-verbal,
listening and explaining

Decision making requires assimilation and analysis
of information, assessment of the child’s needs
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Role of Panel Members
(out-within the hearing)

o undertake pre-service training

o undertake ongoing in-service
training

o receive hearing papers prior to a
hearing and carry out necessary
preparation

o maintain confidentiality

Pre-service training for panel members is 6-7 full
days plus some evening training and reading at
home.

In-service training generally weekends and evenings

Pre-hearing preparation can take 2-3 evenings
depending on the number and complexity of cases

The requirement to maintain confidentiality means
that panel members cannot relieve the stress of a
hearing by talking it through with a partner or friend
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Authority Chair T

An experienced, serving panel
member appointed by Scottish
Ministers to chair the Local
Authority Children’s Panel

Generally known as the ‘Panel Chair’
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Role of the Authority Chair

o responsible for arranging the rota
o participate in CPAC meetings

o deal with matters involving
individual panel members

o participate in the planning of
training

o maintain regular contact with all
agencies involved in the Hearing’s
System

o assist in recruitment campaign

Rota is the only prescribed duty
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Children’s Reporter &% °

A professional, normally with a
social work or legal background,
employed by SCRA (Scottish Children's
Reporter Administration) normally based
in the local authority area.

18
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Role of the Children’s Reporter T

o gatekeeper to the Hearing’s System
with discretionary decision making
powers prior to the hearing

o legal advisor and administrator for
the hearing

o present evidence and cases in court
proceedings

o coordinate review hearings

o hold joint meetings with panel Chair
and CPAC

Gatekeeper — will divert approximately 80% of young
people referred

Legal Advisor — to panel members — no part in the
decision and no right of appeal

Court proceedings — to establish grounds and for
appeals

Reviews — supervision requirement lapses after one
year unless reviewed
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Children’s Hearings Training g2
officer

A trainer, funded by the Scottish
Executive, based at one of four
Universities. Normally recruited
from people who have previous
knowledge of the Children’s
Hearings System.
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Role of the CHTO o

o organise and deliver training to:
panel members
cpac members
safeguarders

o liaise with local training committees

o develop national training and
resources
o liaise with Scottish Executive

Children & Young People's Group on
matters related to training

21




Role of Local Authority
social workers, teachers etc.

o
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o support a family coming to a
hearing

o provide assessments and written
reports to the hearing

o attend the hearing to advise the
panel members and to answer
questions on their reports

o provide the guidance, treatment,

control and/or protection required
within a supervision requirement
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Role of a Safeguarder ™

o ensure child’s rights are protected

o ensure views of child established,
valued and communicated to hearing

O ensure any proposals made to
hearing are in child’s best interests

o meet with child and family , then
prepare a report for the hearing
commenting on appropriateness of
proposals

o normally, attend hearing to respond
to panel members’ questions

» Safeguarder appointed by a hearing if required

« List kept by the local authority — appointees agreed
by Sheriff and panel Chair

23
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Role of a Legal Representative

o protect the child’s rights and ensure
the child’s wishes are expressed at
any hearing

o ensure that the child is aware of the
implications of any statement they

might make and possible
consequences under Rehabilitation of

Offenders Act
o does not write a report for the
hearing

Legal Representative is a safeguarder with legal
background (practicing certificate)

Appointed at a hearing or by the reporter in cases
where deprivation of liberty is being considered or in
cases of legal complexity.

24
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Role of the Sheriff

o decide on disputed grounds for
referral

o hear appeals on supervision
requirements or warrants

o grant child protection orders

o may refer a child or young person
to a hearing

o may request advice on disposal, an
ASBO or permanency

so®

Child protection orders — last 8 days — emergency
protection pending a hearing.

ASBO - Anti-social behaviour order.
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W,

?

26



framework

FOR CHAIRMEN AND MEMBERS OF CHILDREN’S HEARINGS







framework

FOR CHAIRMEN AND MEMBERS OF CHILDREN'S HEARINGS

Introduction

In 1999, the Scottish Executive published Children’s Panel Training: Design,
Content and Evaluation. This quidance, drawn up by the Children’s Panel
Training Organisers covers the pre-service and new member training of
children’s panel members in detail as well as referring to other training
arranged by the Training Organisers. The document details the principles of
teaching and learning on which the design and content of children’s panel
training is based as well as outlining the training provision and methods used
to deliver the training. The guidance also describes the approaches used to
evaluate the progress and performance of individual panel members during
their induction training. Also included are some details about quality
assurance to highlight, for the various parties involved in the training cycle,
the important part they play in ensuring that training is fit for purpose’.

The main part of that quidance contains a description of the competences
required of panel members when sitting on children’s hearings. These have
now been restructured and consolidated into a framework of six headline
competences. Children's hearings are tribunals and as panel members are
therefore members of a tribunal, reference, as appropriate, has been made to
the publication ‘Competence Framework for Chairmen and Members of
Tribunals’ October 2002 published by the Judicial Studies Board.




The format of the framework

The framework is divided into six main competences, each one representing a
core element of the role.

Law and procedure

Equal treatment
Communication

Conduct of hearing
Management of information
Decision making

Mmoo w>

Competences and performance indicators

The competences relevant to each core element are given. A competence can
be defined as a learned skill assessed through observation of performance.
For each competence there are performance indicators which set out the
evidence required to show that a competence has been demonstrated.

The framework is further divided into those competences required by all who
sit on a hearing (chairman and panel members) and those additional
competences that apply to those panel members who chair hearings.




framework

FOR CHAIRMEN AND MEMBERS OF CHILDREN'S HEARINGS

Using the competence framework

The framework provides an essential self-development aid to individual panel
members. It also assists those providing training, enabling them to design
programmes which ensure that panel members effectively acquire the skills
and knowledge necessary to undertake their role.

Appraisal against competences can enable individual needs to be accurately
identified and met through training. It can also assist Children’s Panel
Advisory Committee members to effectively monitor the performance of panel
members at hearings.




d Law and procedure
To ensure an appropriate level of knowledge of the law, procedure
and best practice in children’s hearings

Chairmen and panel members

1 Understand the legal framework and procedures of children’s
hearings

2 Understand the principles underlying the children’s hearings
system

3 Possess a detailed knowledge and understanding of the law and
practice relevant to children’s hearings
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FOR CHAIRMEN AND MEMBERS OF CHILDREN'S HEARINGS

Performance indicators

e Can accurately describe and explain (in outline) the legal framework and
procedures of a children’s hearing

e Can describe the roles and responsibilities of those involved in the
children’s hearings system

 Acknowledge any gaps in own knowledge and seek information or advice
from relevant sources to rectify this

Performance indicators

e Focus on the welfare of the child

e Treat every child as an individual

e Help the child to express his or her views during the hearing and take
account of them

e Assist in the maintenance of the rights of the child and family throughout
the hearing

 Maintain confidentiality by storing papers safely and returning them to
reporter at end of hearing

Performance indicators

e Properly apply appropriate sections of the legislation and rules during the
hearing

e Obtain further advice or information from appropriate sources when
required

e Ensure the rights of child and family are maintained during the hearing



b Equal treatment
To ensure and promote equal treatment for all involved with
children’s hearings

Chairmen and panel members

1 Are aware of and respect: cultural and other differences among all
who appear before a hearing, including differences in age, beliefs,
gender, race, religious customs, sexual orientation, class, lifestyles,
language or any physical or learning disability

2 Facilitate the participation of the child and family and all other
parties to ensure a fair hearing takes place
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FOR CHAIRMEN AND MEMBERS OF CHILDREN'S HEARINGS

Performance indicators

e Use correct forms of address and appropriate language

e Ask questions and/or make comments in a manner that is sensitive to
people’s circumstances

e Participate in the hearing in a way that enhances and promotes equal
treatment, e.q. by appropriate approach, attitude and non-verbal behaviour

e Ensure that the needs of those with physical or mental disabilities are
properly accommodated by the hearing, making effective use of interpreters
and signers where necessary

Performance indicators

e Explain in everyday language the procedural, legal and other issues
involved in the hearing, as appropriate, and check understanding

e Take necessary account of all factors that may unfairly discriminate and
undermine full and effective participation

* Are open-minded and have not pre-judged the outcome




C Communication
To ensure effective and purposeful communication at a children’s
hearing

Chairmen and panel members

1 Communicate effectively

2 Communicate purposefully

3 Communicate effectively
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FOR CHAIRMEN AND MEMBERS OF CHILDREN'S HEARINGS

Performance indicators

e Ask clear, concise and relevant questions which are understood by those to
whom they are addressed

 Use open-ended questions wherever possible, avoiding leading or shaping
what is said by participants

e Make appropriate comments

e Employ active listening skills, e.g. are attentive, checks perception

 Use appropriate body language, e.g. use appropriate posture, gesture, facial
expression, eye contact

e Reqgularly check the understanding of all participants

e Encourage those present to participate in the discussion so that they may
take part in the decision-making process

 Show awareness of own and others’ non-verbal behaviour and its impact on
the child and others at the hearing

Performance indicators

 Help pace the hearing, taking account of child’s stage of development,
understanding, level of distress and attention span

 Help create a positive tone at the hearing through own verbal and non-
verbal contributions

e Demonstrate sensitivity in situations where there is a high level of emotion
such as stress, distress, anger or conflict

Performance indicators

e Ensure effective communication between the hearing members and everyone
present

e Explain any relevant legal or procedural issues to child and family in
language they can understand

e Give decisions and reasons using clear and concise language so that the
child and family understand them

e Ensure that written statement of reasons clearly and adequately reflect the
verbal reasons so that child and family will understand them



d Conduct of hearing

To ensure a fair and effective hearing

Chairmen and panel members

1 Conduct themselves in a manner that establishes and maintains the
independence and authority of the hearing

2 Manage the hearing in @ manner that enables proper participation
by all those present

3 Manage the hearing effectively
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FOR CHAIRMEN AND MEMBERS OF CHILDREN'S HEARINGS

Performance indicators

e Recognise and disclose any potential conflict of interest

e Are punctual

* Dress appropriately

* Behave in a measured, calm and non-confrontational manner

e Anticipate possible difficulties that may arise in the hearing and devise ways
of dealing with them

 Appropriately assist the chairman in ensuring that all the legal procedures
have been carried out

e Give support to the other panel members

e Have an awareness of own style of working and its effect on the functioning
of the team

Performance indicators

e Identify who is present at the hearing so all parties know who is there and why

e Consider who should be present for all or part of the hearing

e Explain the purpose and procedures of the hearing

e Ensure that each party is properly heard

e Explain to child and family what will happen after hearing has ended

e Set the tone of the hearing which will enable participation by all and lead to
an informed decision

Performance indicators

e Consider in advance how the hearing might be structured

e Consult with the other two panel members prior to the start of hearing on
how hearing will be managed

e Identify areas of agreement

 Maintain a proper balance of formality and informality

 Maintain firm and effective control

e Maintain focus and direction while being open to the unexpected and using
time productively

e Manage situations where there is a possibility of high level of emotion such
as stress, distress, anger or conflict



e Management of information
To ensure that all the relevant issues are addressed by obtaining
and managing information

Chairmen and panel members

1 Undertake necessary preparatory work for all cases

2 Identify and assimilate relevant facts and information

3 Ask questions concerning material issues

Chairmen

4 Conduct the hearing to encompass all relevant issues
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FOR CHAIRMEN AND MEMBERS OF CHILDREN'S HEARINGS

Performance indicators
e Exhibit familiarity with the reports
e |dentify areas requiring clarification or investigation

Performance indicators

* |dentify and use only relevant facts and information in order to come to a
decision

e Consider the child in the context of his or her family, race, gender,
sexuality, community, class, culture, religion, language and any physical or
learning disability

Performance indicators
e Ask questions in such a way to find out information relevant to the issues

Performance indicators

e Ensure all and, as far as possible, only relevant issues are addressed and
considered

e Encourage panel members to ask appropriate questions

e Disclose the substance of the material information from the reports which
may influence the decision-making process as long as it is not detrimental
to the child

e Ensure that there is discussion about the reports by all the parties



f Decision making

To ensure a proper assessment of the child’s needs, identification of
relevant resources, effective deliberation and reasoned decision for
future care of child.

Chairmen and panel members

1 Take an active part in deliberations

2 Takes an active part in decision making

3 Involve all members in deliberations and decision making
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FOR CHAIRMEN AND MEMBERS OF CHILDREN'S HEARINGS

Performance indicators

e Use reports to identify key issues to raise in hearing

e Check understanding and interpretation of key issues by asking questions
and listening to responses

e Express opinions in discussion relevant to issues

e Identify relevant resources, clarifying policies and practices with the
appropriate professionals

e Identify risk factors involved in the child’s situation

e Make an assessment of child’s needs taking account of child’s views, race,
language, culture, religion and any disability

* Assess whether there is sufficient information to make a decision, and if not,
identify what extra is required and from whom

Performance indicators

» Make reasoned decisions based on the relevant legislation and own
assessment of situation and child’s needs

e Articulate decision and reasons in language in such a way the child can
understand

Performance criteria

e Summarise the issues

e Ensure that there is an opportunity for full discussion and that the child,
any relevant person and safequarder has an opportunity to express their
views and that they are considered

e Establish a structured decision-making process

e Ensure that a clear decision is reached and the reasons are given by the
hearing are recorded






Step by Step Procedures

— guidance for panel members






STEP BY STEP PROCEDURES

These procedures are a combination of legislation and best practice.
Rule 10(3) of The Children’s Hearings (Scotland) Rules 1996 states:

“Except as otherwise provided by these rules and any
other enactment, the procedure of a children’s hearing
shall be such as the chairman shall in his discretion
determine”

The Children (Scotland) Act 1995 requires that the welfare of
the child must be the paramount consideration of the hearing,
unless members of the public are to be protected from serious
harm.

BEFORE THE HEARING
PRE-HEARING CHECKLIST
o arrive at least fifteen minutes before the session begins

o check with the reporter — who is coming; are there any
observers; are the family aware that there is an observer, are
any problems anticipated?

s check papers — do you all have the same information; late
reports — what are the options? Has the child been sent reports?

 identify broad issues — TOPIC ONLY NOT SUBSTANCE —
create a checklist if you find that helpful; decide, if appropriate,
who will chair the hearing; check who may wish to raise a
particular topic initially



depending on the nature of the hearing, check whether a legal
representative has been appointed for the child by a business
meeting

AT THE BEGINNING OF THE HEARING

THE CHAIRMAN

1

Takes all reasonable steps to ensure that the number of
people present is kept to a minimum

Welcomes everyone and introduces him/herself, the other two
panel members and the reporter and explains their roles within
the hearing, introduces any observer, explaining who they are,
why they are observing and that they will take no part and
understand that the hearing is private

Checks the identity of the child and relevant persons and the
identity and entitlement of others to be present

Checks the age of the child and, if over sixteen, whether he/she
is

- subject to a supervision requirement, or

- has not yet attained the school leaving age and has been
referred on grounds of non-attendance at school

Checks whether the child and relevant persons have received a
copy of the grounds for referral 7 days in advance of the
hearing. Checks whether the relevant persons have received the
reports for the hearing 3 days in advance of the hearing. If the
child has been sent the reports, check with the child that these
have been received. If there are offence grounds, checks that the
child has received information on the Rehabilitation of
Offenders Act 1974. If the information has not been received,
the hearing may be adjourned for the child and relevant persons



6

to consider if they wish to seek advice — in which case the
hearing may be continued to another date.

Explains the purpose of the hearing to the child and relevant
persons

THE HEARING

7

If a relevant person is not present, the hearing must be
satisfied that their presence is not necessary or that it would
be unreasonable to expect them to attend. A child may be
released from the obligation to attend if it would be
detrimental to his/her interest to be present or, if the case
concerns a Schedule 1 offence and his/her attendance is not
necessary for the just hearing of that case

THE CHAIRMAN

8

Explains the grounds for referral to the child and relevant
person

- where necessary or appropriate reads out the grounds as
written and then explains them

Ascertains whether the child and each relevant person:
(a) understands the grounds for referral, and

(b) accepts them in whole or in part

THE HEARING

10 If the grounds are not accepted or understood, the hearing

decides whether they wish to discharge the referral or send
the grounds for proof

- if the grounds are sent for proof, considers where the child
should be meantime and whether a warrant to keep the child
in a place of safety is required

3



11 If the grounds are accepted in whole or in part, the hearing
proceeds to discuss the case; the grounds which are not
accepted may be discharged and the hearing would proceed
to discuss the accepted grounds; if grounds not accepted are
sent for proof, the hearing would not normally proceed to
consider the accepted grounds

- if the grounds are sent for proof, considers where the child
should be meantime and whether a warrant to keep the child
in a place of safety is required

THE CHAIRMAN
12 If the grounds are sent for proof

- explains the purpose of the proof hearing and the child’s
right and obligation to attend, and

- advises the child and relevant persons to consult a solicitor
and that they may be entitled to legal aid (will be if
appealing a warrant)

MIDDLE OF THE HEARING
THE HEARING

13 Must, at some stage, explicitly consider the appointment of a
safeguarder

- and note decision in written statement of reasons

THE CHAIRMAN

14 Outlines very briefly the issues the hearing will be discussing and
invites the family to contribute any items they may have

Informs the child and any relevant persons of the substance of
any report if it appears that this is material to the manner in

4



which the case should be disposed of, and the disclosure would
not be detrimental to the interests of the child

- the discussion of issues in reports should be covered by the
panel members working as a team

- asks the reporter (in appropriate circumstances) to explain
why hel/she has brought the child to a hearing

THE HEARING

15 Discusses the circumstances relating to the grounds for referral;
checks the information in the reports in discussion and questions
report writers and others present,; checks understanding of
information discussed

16 Seeks the views of the child, relevant persons and, if present,
the safeguarder, as to the disposal of the case and their
agreement to such a disposal

17 In accordance with section 16 of the Act, provides the child
with an opportunity to express his/her views and has regard
to the views expressed, children of twelve or over are
presumed to be of sufficient age and maturity to form a view

18 May consider whether in order to obtain the views of the
child, it is necessary to exclude certain parties from part or
parts of the hearing. Exclusion of any party who has a right
to be present (relevant person, relevant person’s
representative or members of the press) must be for the
following reasons:

- exclusion is necessary to enable the hearing to ascertain
the views of the child, or

- their presence is causing, or is likely to cause, the child
significant distress



- children and their representatives, safeguarders and legal
representatives cannot be excluded

19 Explains

- to the persons being excluded why the exclusion is
considered to be necessary

- to the relevant persons that the essence of what was
discussed will be outlined to them when they return

The child should be aware that the hearing will need to disclose to the
relevant person(s) what has been discussed and a summary should be
given to the child prior to their return

THE CHAIRMAN

20 If the relevant persons are asked to leave the hearing, on
their return the chairman must disclose the substance of the
discussion; if members of the press are asked to leave, the
chairman may disclose the substance

- any exclusion should be noted in the written statement of
decisions and reasons

21 Summarises what has been discussed after each area has been
covered and gives an overall summary before the hearing reaches
its decision

THE HEARING

22 Before making a supervision requirement with a condition of
residence other than with a relevant person, the hearing
must have received confirmation that the checks in
compliance with the Fostering of Children (Scotland)
Regulations 1996 have been undertaken; and a report, with
recommendations on the needs of the child and on the



suitability to meet those needs of the place or places where
the child is to stay and the suitability of the person(s) who
will have charge of or control over the child

23 If making, continuing or varying a supervision requirement,
the hearing must consider if a condition regulating contact is
required and may consider if other conditions are necessary —
e.g. non-disclosure of address, medical treatment

24 Each panel member, including the chairman, gives his/her
decision and the reasons for the decision

25 The hearing should explain why compulsory measures of
supervision were considered necessary, if that is the decision,
or if a warrant has been granted

26 The hearing may, in suitable circumstances, consider setting a
date to review the supervision requirement

27 If advice is being given where a local authority are considering
an application for permanent care away from the birth family,
the hearing should indicate the nature of that advice — whether
or not they support the local authority’s plans. The hearing
should also review the supervision requirement

28 If the hearing is giving advice to a court in a case where a child
has pled guilty to or been convicted of an offence, they should
explain what their advice is but that the court may not follow
that advice

END OF THE HEARING

THE CHAIRMAN

29 Informs the child, relevant persons and any safeguarder of
the decision of the hearing and the reasons for the decisions



30 Explains the decision and reasons, and checks understanding

31 Informs the child and relevant persons of their right to
appeal the decision to the sheriff court within three weeks

- in the case of a child protection order second working day
hearing, informs the child and relevant persons that they may
apply to the sheriff within 2 working days to have the order or
a direction set aside or varied

32 Adbvises the child and relevant persons that if they wish to
appeal, or to make application in relation to a CPO, that they
should seek legal advice and that they may be entitled to legal
aid (will be for a warrant)

33 Informs the child and relevant persons that if they appeal a
decision relating to a supervision requirement, they are
entitled, once the appeal has been lodged, to request the
reporter, in writing, to convene a hearing to consider
suspending the supervision requirement until the outcome of
the appeal is known

34 Informs the child and relevant persons of their right to request a
review hearing after three months and that the local authority
may request a review at any time. A supervision requirement
should last only as long as is necessary. If no review is called,
the supervision requirement lasts for one year, although the
reporter will arrange a review before the supervision
requirement lapses

35 Informs the child and relevant persons if there is a condition in a
supervision requirement authorising secure accommodation, that
there will be an automatic review within three months

36 Informs the child and relevant persons that they will receive a
copy of the decision and reasons in writing from the reporter
(normally within 5 working days)

8



37 Closes the hearing in an appropriate manner
AFTER THE HEARING
THE CHAIRMAN

38 Makes or causes to have made, a report of the decision and a
statement in writing of the reasons for the decision

- including all decisions made throughout the hearing and any
minority decisions and reasons

- 1t is best practice for this to be undertaken by hearing
members working as a team

39 Signs the report and statement of reasons and any supervision
requirement or warrant or order

40 The chairman and other hearing members return all papers
to the reporter

- and any notes for destruction.






Best Practice
— guidance for panel members






Section A

BEST PRACTICE FOR PANEL MEMBERS

Children’s hearings are relatively informal, when compared with
courts. Hearings are, however, statutory tribunals and are bound by
the provisions of legislation. Best practice supplements the
legislation to ensure that children and families have as positive an
experience as possible at hearings.

PRE-HEARING CHECKLIST

1

Prior to each hearing, panel members should allow time to
undertake the pre-hearing checklist, outlined in the step-by-
step procedures. Adoption of this practice creates a focus for
the hearing and ensures that the three panel members are clear
about their task at each hearing and the issues to be covered.
It also ensures that the chairman does not carry the whole
responsibility for the hearing — other than the chairman’s legal
duties — and that each panel member has an opportunity to
contribute to the process.

It is not appropriate for the chairman of the hearing to go out
to the waiting room alone to greet the family, although in rare
circumstances this may be undertaken with the reporter.

INTRODUCTION AND PURPOSE OF HEARING

3

The chairman of the hearing is responsible for ensuring that
anyone present at a hearing has a right to be present, or is
someone whose presence may be permitted by the chairman.
The chairman should also ensure that the number of persons
present at the hearing at any one time is kept to a minimum.
The chairman should take responsibility for introductions
giving a brief explanation of the reporter’s role which should
include the following:



The reporter
- made the decision to refer the child to a hearing
- will keep a record of the proceedings

- will advise the hearing on fair process as necessary (i.e.
will make sure the hearing follows proper procedures but
will take no part in the decision).

Addressing adults in the hearing by their first names should
usually be avoided.

If there is an observer present, and he or she does not have a
right to be present, the appropriateness of their presence
should be considered before the hearing. If the chairman
wishes to consult the family the reporter should be asked to
seek the views of the family before they enter the hearing
room. At the start of the hearing the chairman confirms that
the family agree to the presence of the observer and explains
simply but clearly:

- who the observer is
- why he/she is present

- that the observer will take no part in the hearing and
understands that it is a private process.

Once the introductions are complete, the chairman should
explain the purpose of the hearing. This is stated on the letter
sent out by the reporter. At a first hearing, the chairman
should explain the process briefly to ensure that the child and
family are aware of what will be happening and that their
views will be taken into account. At this stage it is sufficient
to indicate that a decision will be reached in the best interests
of the child: it is not necessary to outline all the decisions the
hearing may potentially make.

2



CONFLICT OF INTEREST/ KNOWLEDGE OF
CHILD/FAMILY BY PANEL MEMBER

6

When notification of the hearing is received, if panel members
know a family member, they should contact the chairman of
the panel (or other designated person) immediately. If that
knowledge and familiarity is likely to be seen as prejudicial to
the conduct of the hearing, the panel member should
withdraw from the hearing and contact the appropriate person
to arrange a substitute.

If a panel member discovers at a hearing that individuals are
known to him/her (eg when they come into the hearing room),
they should declare this before the hearing starts. The family
should be given an opportunity to consider the matter in
private, and the views of the child/ family taken into account.
A hearing may proceed if it is necessary to safeguard the best
interests of the child but this should be clearly recorded in the
reasons.

Knowledge of individuals cannot always be avoided.
However, the existence of the possible conflict should be
identified and addressed by the chairman at the outset.

RELEVANT PERSONS

8

Panel members and reporters must make careful and informed
decisions regarding who is a relevant person as this status,
which now includes foster carers in certain circumstances,
confers the right to receive the reports, the right and duty to
attend the hearing and to appeal decisions of hearings.

Prior to the hearing the reporter will have considered whether
a person is a relevant person. The reporter may have arranged
a business meeting to consider the matter.

At the start of the hearing, or at any point during the hearing,

3



panel members should pro-actively consider the status of any
person if this appears to be an issue. If the hearing considers
that a person is a relevant person, then the hearing should treat
that person as a relevant person. It may be necessary to
adjourn or continue the hearing to allow them to read the
reports and/or consider grounds for referral.

REPORTS

Reporter’s Responsibility

9

The law places a responsibility on the reporter to provide the
same documentation to panel members, relevant persons (and
safeguarders and/or legal representatives, if appointed).

Historical Reports

10

11

Report writers should include an historical summary of their
agency’s involvement with the child and family.

SCRA has a policy prohibiting, in general terms, past reports
being given to panel members or relevant persons. There is
one exception. This occurs when:

* an individual previous report has been received from a
safeguarder or other person or body who provided such a
report on a one-off basis, and the reporter considers the
information to be material to the case the reporter shall
supply such a report to panel members and relevant
persons.

Access by Children

12

Following the case S v Miller, when it was acknowledged that
lack of access to reports by children breached their human
rights, the Scottish Children’s Reporter Administration
introduced a non-statutory scheme, which commenced on 1
July 2003.

4



13 In general children over the age of twelve automatically
receive the same reports as panel members and relevant
persons. Children between eight and twelve may receive
reports, if they wish to see them. Report writers can indicate
to the reporter, on a separate sheet, information which they
feel would be detrimental to the child. This separate sheet is
not sent to the child by the reporter. The child is also provided
with a leaflet “Having Your Say” on which to express his/her
views.

14 At the hearing, the chairman must disclose the substance of
reports and other information to children and relevant persons,
unless to do so would be detrimental to the child’s interests.
The substance of the reports are the key issues relevant to the
hearing and not a summary of all the information in the
reports. This process should be brief and succinct and it is not
necessary, at this stage, to refer specifically to each different
report.

15 The hearing should ensure that the child (and relevant
persons) understand the explanation of what is contained in
the reports and have an opportunity to express their views.

Child’s Report

16 The child may provide a report on the “Having Your Say”
form or in some other written format. When the child
provides a report, whether in writing, or on an audio or video
tape, it must be dealt with in the same way as other reports.
Relevant persons will have access to this information, as will
a legal representative or safeguarder if one has been
appointed.

Late reports

17 Reporters have a duty in terms of Rule 5 to ensure that
specified papers are provided to panel members, children and

5



18

relevant persons (and unmarried fathers who are living with
the mother of the child but who are not relevant persons) not
later than three days before the date of the hearing:

(a) a report of a local authority on the child and his social
background;

(b) any judicial remit or reference or any reference by a
local authority;

(c) any supervision requirement to which the child is
subject;

(d) any report prepared by any safeguarder appointed in
the case;

(e) any views of the child given in writing to the reporter.

Note: the child and relevant persons are entitled to receive
new grounds for referral not less than seven days before the
date of the hearing. There are limited exceptions to this
including when grounds are formulated for an eighth working
day where a child is subject to a child protection order and for
custody hearings. Panel members must receive the grounds
for referral with other reports and information not less than
three days before the hearing (with limited exceptions).

If reports are not received within the timescales, panel
members must consider whether to continue the hearing to
another day. In exceptional circumstances, and only when it
is absolutely essential to do so, the panel members may
decide that the hearing must proceed. This may be where a
supervision requirement or warrant is due to expire, the child
is at immediate risk, or a warrant has to be issued. The
family’s views should be sought before proceeding. The
decision must be recorded with clear supporting reasons.



SAFEGUARDERS

Appointment and purpose

19

20

21

Safeguarders are appointed by hearings ‘to safeguard the
interests of the child in the proceedings’ (section 41(1)(a) of
the Children (Scotland) Act 1995. They are independent of
the hearing and all agencies associated with it.

Safeguarders are appointed to ensure that the child’s interests
and rights are protected; that the views of the child are
established, valued and communicated to the hearing; and to
ensure that any proposals being made are in the child’s best
interests.

Appointment of a safeguarder should not just be to obtain
extra information. It may be that someone already working
with the child and family could be asked to provide this extra
information. In making a decision to appoint a safegiuarder
the hearing should ensure that they can justify the introduction
of another person in the child’s life. They should also
consider the effect of the delay in reaching a decision, bearing
in mind that the continued hearing may be six weeks later.

Hearing’s Responsibility

22

23

In any proceedings, the hearing must consider the
appointment of a safeguarder and the matter must be raised
explicitly at some stage during the hearing except where
there is a current appointment. A brief explanation of the
role should be given, stressing the safeguarder’s
independence.

If the issue of a safeguarder has not been raised during the
hearing the chairman should, before the decision is reached,
raise whether a safeguarder needs to be appointed. This
consideration must be recorded.
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24

If a safeguarder is to be appointed, a fuller explanation of
his/her role should be given to the child and family.

Reasons for appointment

25

26

27

Whenever an appointment of a safeguarder is made, hearings
must state their reasons for the appointment. These should be
valid, achievable and clearly recorded. Safeguarders are not
the child’s advocate, the child’s representative (legal or
otherwise) or an alternative social worker.

The reasons should reflect the principle of the welfare of the
child being paramount (section 16 of the Children (Scotland)
Act 1995). They should also include the aspects of the case
which panel members wish the safeguarder to investigate and
report on, bearing in mind that this does not prevent the
safeguarder from exploring other areas.

The reporter is required to send a copy of these reasons to the
safeguarder.

Second Working Day Hearings

28

The sole purpose of a second day hearing is to consider
continuation/variation of a child protection order. While
consideration must be given to the appointment of a
safeguarder, it is not considered best practice to make such an
appointment due to the timescales and absence of grounds for
referral. An appointment is more appropriately left to the 8th
working day.

LEGAL REPRESENTATIVES

29

Following the judgment of the Court of Session in S v Miller,
the Scottish Executive introduced an interim scheme in
February 2002 to permit state-funded legal representation for
children at children’s hearings in the following circumstances:

8



(a) the child may be deprived of his/her liberty as a result
of a hearing authorising the placement of the child in
secure accommodation; and/or

(b) if there are matters of legal complexity to be
considered which the child may not understand and
which would mean the child could not participate
effectively in the hearing.

Appointment of legal representatives may be considered at a
business meeting or at the hearing. This decision cannot be
over-turned by the hearing. Legal representatives may not
accept appointment unless the child has capacity to give
instructions.

SAFEGUARDERS, LEGAL REPRESENTATIVES AND THE
CHILD’S REPRESENTATIVE

30

It is possible that the child may be accompanied to a hearing
accompanied by a representative, a legal representative and a
safeguarder. Each of these have clear and different
responsibilities during the hearing which are as follows:

Safeguarder: safeguards the interests of the child and assists
him or her in presenting their views

Legal representative: presents the child’s wishes and protects
his or her rights

Child’s representative: assists the child with the discussion
of the case.




EUROPEAN CONVENTION ON HUMAN RIGHTS

What if ECHR issues are raised in a hearing?

31

32

There have been fewer challenges in hearings than were
anticipated but it is still important for panel members to know
how to respond if a challenge is raised:

(a)

(b)

Consider the issue which has been raised and record
your decision and reasons.

If the concern relates to how the child or family has
been treated up to that point in the hearing, then panel
members must consider whether they have acted
compatibly with ECHR:

If the answer is “yes” then the chairman of the hearing
should indicate that the hearing is operating in
accordance with the Children (Scotland) Act 1995, the
Children’s Hearings (Scotland) Rules 1996 and good
practice guidance

If the answer is “no”, the hearing should clarify the
concern and try to address it

If the hearing cannot agree on the appropriate course
of action then the hearing should be continued, unless
a decision has to be taken immediately in the best
interests of the child

If the hearing agrees to proceed and the complainant
continues to hold the view that their rights have been
infringed, the chairman must advise the complainant
of the right to appeal.

Whatever happens, panel members must listen to what is
said and record comments as a postscript to the reasons for
the decision.

10



33

34

35

Where the concern relates to the procedures and
legislation within which the hearings system operates, the
chairman should indicate that the hearing is operating in
accordance with the Children (Scotland) Act 1995, the
Children’s Hearings (Scotland) Rules 1996 and best practice
guidance. If there is an ECHR issue it may be appealed.
Meantime, the hearing will consider the welfare and needs of
the child and proceed to reach a decision. Pending any appeal,
the decision of the hearing will stay in force, unless another
hearing suspends the supervision requirement.

Where an alleged breach is the responsibility of others (eg
failure on a part of an authority to follow key procedures or to
provide essential services to the detriment of the child’s basic
rights), the hearing should consider whether the alleged
breach has a direct bearing on the substance of the discussion
in relation to the child.

. If the answer is yes, the hearing then has to consider
the alleged breach along with all other relevant factors
which have a bearing on the best interests of the child.
The hearing must record its reasons for whatever
decision it takes. The hearing may proceed to reach a
decision.

. If the hearing considers that the alleged breach is
fundamental to the hearing’s consideration and if a
continuation or postponement of the case might be in
the child’s best interests, the hearing may continue the
case in order to allow the breach to be addressed and
additional reports submitted to the hearing.

Suggested wording is:

“Although we must consider your rights under the European
Convention on Human Rights this does not necessarily mean

11



that the hearing can’t go ahead. We now have to decide
whether we can do anything about it in the hearing, bearing in
mind that we must have regard to [child/children’s name(s)]’s
best interests.”

Following discussion within the hearing about how to
proceed:

Either:

“We have listened to what you have said but we have decided
to proceed with the hearing today. Our reasons for this
are........ If you still think that there is a breach of rights under
ECHR then you may wish to appeal, as you can in any case.”

Or:

“We have listened to what you have said and we have decided
not to proceed with the hearing today but to continue it to
another date for further information. We are doing this
because...............

DECISIONS AND REASONS

Decisions

36

37

Each panel member, including the chairman, must give his
or her own decision and clear and consistent reasons for it.
Then the chairman must inform the family of the hearing’s
decision and what the reasons for that decision are. Reasons
should be given for any condition on a supervision
requirement or warrant, as well as for the main decision.

The chairman is under a legal obligation to make or cause to
be made a report of the decision and a statement in writing of
the reasons for the decision and is obliged to sign the report
and the statement. Best practice is for this process to be

12



38

39

undertaken by the panel members as a team, immediately after
the child and relevant persons have left the hearing room.
Although the chairman must sign the statement, the reasons
may be written by any of the panel members present.

Best practice is that any decision taken during the hearing
(e.g. dispensation/exclusion of a relevant person or persons
and/or their representatives and/or a member of the press) is
noted and reasons given.

The reporter must send written notification of the decision and
a copy of the statement of reasons for decision to the child,
and relevant person, any safeguarder and the local authority.
This should normally be sent within 5 working days of the
hearing.

Purpose

40

The compilation of the report of the decision is necessary to
maintain an accurate record of what was decided. The reasons
serve a different function, which is to explain why the
decision was reached and what should happen as a result.

Reasons

41

There are no statutory requirements as to what the verbal or
written reasons must contain. Best practice requires:

« verbal reasons should be stated clearly and briefly and
explain why the decision was reached

e written reasons should be consistent with the verbal
reasons. There is no legal requirement that they be in
identical terms but they should reflect accurately what
was stated at the hearing

« written reasons should be legible and in plain English so

13



they are understandable to all parties: there is no correct
style: reasons may be discursive, in bullet points or in
numbered points

long and complex sentences should be avoided

reasons should indicate clearly the main issues which the
hearing considered

they should indicate if it was possible to ascertain the
child’s views

written reasons should leave the informed reader, the
hearing and the court (in the event of an appeal) in no real
or substantial doubt as to why the decision was made,
why compulsory measures of supervision were or were
not required, and what outcomes the hearing expected
supervision to achieve

minority decisions should be clearly recorded with
reasons.

reasons, where possible, should be typed; spelling may
be corrected but not grammar and the typed reasons
should be certified a true copy by the reporter

the reasons should indicate that, where the child has
expressed a view, that they have taken this into account.

CONTINUITY

42

Whilst it is recognised that a degree of continuity may be
helpful this may not always be possible or desirable. Any
panel member sitting on the case of a child on second and
subsequent occasions should guard against their previous
knowledge of the case being allowed to overly influence their
colleagues. As a general rule continuity should, in most

14



circumstances, involve only one of the panel members from a
previous hearing. It is most unwise for any panel member to
allow continuity to develop into “ownership” of any particular
case.

CONCLUSION OF HEARING

43

There is no statutory definition of when the hearing is
concluded. Best practice dictates that the child, relevant
persons and all others present be asked to leave after the
verbal statement of the reasons and the notification of rights
of appeal and when the formal reasons might be expected.
Once the child and family have left the hearing room, the
chairman should write or have cause to have written the
reasons for the hearing’s decision.
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Section B

SCRA GUIDANCE TO REPORTERS

THE ROLE OF THE REPORTER IN THE CHILDREN’S

HEARING

General Framework

44 Procedure and decision-making at a children’s hearing is
subject to the requirements of:

the Children (Scotland) Act 1995;
the Children’s Hearings (Scotland) Rules 1996;

the Children’s Hearings Legal Representation
(Scotland) Rules 2002

the European Convention on Human Rights Articles 5,
6 and §;

relevant provisions of the UN Convention of the
Rights of the Child and in particular, Articles 3, 9, 12,
16, 18, 19, 20, 25, 37 and 40;

relevant provisions of the “Beijing Rules” and in
particular, Rules 5-8 and 14-22.

Overview of Roles

45 The role of the hearing is to discuss the case of the child and
reach a decision.

46 The specific role of the chairman of the hearing is to
determine the procedure at the hearing, subject to the
requirements of the Rules (1996 Rules, Rule 10(3)).
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47

48

The specific role allocated in the Rules to the Principal
Reporter is to keep a report of the proceedings at the hearing
(1996 Rules, Rule 31). While training of children’s hearing
chairmen should enable them to manage procedure
effectively, the reporter retains a role in supporting fair
process without undermining either the decision-making
function of the hearing or the specific role of the chairman.

This role for the reporter can also be seen as an implied aspect
of the requirement to keep a report of the proceedings. As a
professional participant in the process, the reporter can only
record that procedural requirements have been carried out
when satisfied that this is in fact the case.

Fair Process: Role of the Reporter

General

49

At every stage in the hearing, the reporter should alert the
chairman to any procedural or human rights requirements that
appear to have been omitted or carried out irregularly.

Pre-hearing

50

The reporter should -

. ensure the hearing members have all the relevant
papers
. assist the chairman to clarify: any procedural issues

about how the children’s hearing will start; any issues
that require to be raised in advance to enable the
chairman to chair the hearing effectively; and the
purpose of the hearing and the range of options
available.

17



The reporter should not discuss the substance of the case or in
any way indicate preference for one outcome over another.

Explanation of Grounds for Referral

51

The reporter should -

+ clarify explanation of the grounds for referral where the
explanation being given is inconsistent with the meaning
of the grounds

e ensure that clear acceptance/non-acceptance of the
grounds for referral is given and recorded, recording a
non-acceptance if there is any doubt

* prevent discussion of/on the basis of non-accepted
grounds

Section 63 Hearings

52

Section 63 (custody case) requires the reporter to refer the
child to a hearing if the reporter is unable to conclude that
compulsory measures of supervision are not required. The
reporter may not be satisfied that compulsory measures are
required. In order to satisfy ECHR Article 5, the reporter
should make clear to the hearing whether the child has been
referred primarily because it is too early for the reporter to
make a “no hearing” decision or because the reporter had in
mind the possibility that a warrant may be appropriate.

Showing Cause

53

Sections 45(4) and section 66(5) require the reporter to “show
cause” for a warrant to be issued and under section 45(5) the
reporter may do so. Where the reporter is seeking to show
cause for a warrant, which arises in advance of the hearing,
the reporter should present to the hearing precise written
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information and include this within the hearing papers. A pro-
forma will be used by the reporter for this purpose.

Discussion

54

Except to the extent required above, the reporter should not in
any way present a case to the hearing or advocate a particular
outcome. Where, however, it appears likely to assist the
discussion of the child’s case and the chairman consents, the
reporter may clarify the range of options available in relation
to either a procedural matter or the outcome of the hearing.
Reporters can give factual information to families.

Decision

55

The reporter should ensure that the written statement of the
reasons for decision reflects the substance of what was said at
the conclusion of the hearing (whether the chairman writes the
statement in person, or causes someone else to write it).

Rehabilitation of Offenders Act 1974

56

A copy of the initial information leaflet on Disclosure of
Offences must be included with every hearing notification
which includes grounds for referral alleging that the child has
committed an offence in terms of section 52(2)(i) of the
Children (Scotland) Act 1995. The chairman of the hearing
should check that it has been received but should not attempt
any explanation.
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